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Abstract

The "Tragedy of the Anticommons" concept illustrates a scenario where multiple stakeholders
holding rights to a single property can lead to its neglect, as they can impede one another
from utilizing it effectively. This situation is notably observed in the context of strata
subdivision termination governed by Malaysia’s Strata Title Act 1985 (Act 318), where
unanimous resolution is mandatory. Due to the formidable challenge of attaining this
consensus, the progress of urban redevelopment efforts is hindered. The consequence of
numerous owners overseeing a strata property has resulted in underutilizing its potential,
depleting its value, and impeding sustainable urban development. This is exacerbated by the
fact that a minority can prevent the majority from selling their property, leaving the building
in disrepair. This article applied the widely recognized concept of the "Tragedy of the
Anticommons," commonly associated with environmental concerns, to the context of strata
ownership. Furthermore, this article aims to propose solutions to mitigate the influence of
the Tragedy of the Anticommons on strata termination which subsequently assists the urban
redevelopment effort. This article employs a systematic literature review to identify the
factors affecting ownership in strata subdivision termination and explore relevant potential
solutions. Subsequently, these proposed solutions are validated through semi-structured
interviews with five experts specializing in policy implementation of strata and land
ownership. The findings emphasize the need to revise the legislation on the consent
threshold, voting determinant, the avenue for grievances, termination timeline, valuation of
property, and allocation of sale proceeds.

Keywords: The Tragedy of The Anticommons, Strata Subdivision Termination, Strata
Termination, Urban Redevelopment, Strata Ownership, En-Bloc Sale.

Introduction
The dynamics of property rights in urban environments have long been a subject of scholarly
inquiry. One particular facet, known as the Tragedy of the Anticommons, unveils a complex
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interaction of ownership rights on the property, often leading to the underutilization or
neglect of valuable land resources. This phenomenon has gained traction in various contexts,
including strata ownership, a prevalent form of property development in urban areas.

Urban redevelopment is an effort to rebuild areas that are found to be dilapidated and
causing urban decay. This effort is pertinent in reducing the negative impact of urbanization
where the increasing population has caused resources such as land and space to become
rapidly insufficient. However, in Malaysia, redevelopment projects involving dilapidated
strata buildings typically require the termination of existing ownership structures before the
land can be transferred and new development can begin.

Act 318 mandates a unanimous resolution for the subdivision of strata buildings to be
terminated, a process integral to urban redevelopment. While conceived to safeguard
individual property rights, this stringent requirement often presents significant challenges in
achieving consensus among diverse stakeholders (Christudason, 2010). This study aims to
unpack the implications of the Tragedy of the Anticommons on strata subdivision termination
within the setting of urban redevelopment in Malaysia. Specifically, it aims to propose
solutions to mitigate the influence of the Tragedy of the Anticommons within the context of
strata ownership.

By shedding light on the barriers posed by current legislation, this research found that
it is important to create a holistic legislative and regulatory framework on strata subdivision
termination that could foster the establishment of a sustainable and resilient city. This
involves incorporating six crucial elements in the termination process which encompass
lowering the consent threshold, establishing a mechanism for addressing grievances, ensuring
an effective method for the distribution of sale proceeds, guaranteeing a fair voting
determinant, determining a well-defined timeline of the process, and mandating proper
engagements among stakeholders.

These elements are identified through a combination of systematic literature review
and semi-structured interviews, aiming to propose solutions for mitigating the risk of
neglecting valuable properties. These proposals are then validated by five experts in strata
policy, ownership, and registration to ensure their relevancy and applicability within the
industry. To ensure access to the most relevant expertise, the study targeted individuals from
two key groups. The first group is the State-Level Experts where Professionals affiliated with
the Director of Land and Mines Offices (DLMO) in Penang and Kuala Lumpur were chosen.
These states boast some of the highest numbers of registered strata titles in Malaysia,
providing valuable insights into real-world challenges. The second group is the Federal-Level
Experts which consisted of the research and development division of the Department of the
Director General of Lands and Mines (DGLM). Their involvement offered a broader national
perspective on strata termination issues. By employing a combination of in-depth interviews
with key stakeholders and a detailed analysis of relevant legislation, this research method
strives to provide a comprehensive understanding of the challenges associated with strata
termination and to generate practical recommendations for legislative reform.

The Tragedy of the Anticommons

Before exploring the concept of the Tragedy of the Anticommons, it is important to first
introduce the history of the term "Tragedy of the Commons." Coined by ecologist Garret
Hardin in 1968, it describes the phenomenon where a commonly shared resource, when used
without restraint, eventually becomes depleted (Yamada & Yoshihara, 2008). This applies to
various aspects of life, including education, health, environment, economics, and cultural
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heritage (Azmi, 2012; Benjamin, 2012; Ram-Tiktin, 2018). While communal ownership offers
compelling advantages for managing shared resources, it inherently presents the risk of
overexploitation. This occurs when individual actors, motivated by maximizing personal gain,
engage in excessive resource utilization, ultimately depleting the shared resource and
diminishing its value for everyone. Instances such as the excessive grazing of communal
pastures or the depletion of fish stocks through overfishing illustrate this phenomenon.
Building upon this foundational work, subsequent research has explored various facets
of the concept and offered various approaches to address the challenges encountered. Some
approaches involve privatization or regulatory measures to control the usage of resources
(Bezin & Ponthiéere, 2019; Deese, 2019). However, these methods can produce unintended
consequences, where regulation may prove ineffective, and privatization can result in
fragmented ownership, hindering effective resource utilization (Heller, 2013). Reacted to the
widely accepted "Tragedy of the Commons," M.A. Heller introduced the "Tragedy of the
Anticommons" in 1998. While the "Tragedy of the Commons" warns against unregulated
communal ownership leading to depletion, the "Tragedy of the Anticommons" points to a
different pitfall: excessive fragmentation of ownership. Here, a single resource is divided
among numerous parties, creating gridlock in decision-making and hindering its optimal use.
This can lead to missed opportunities and economic losses for all stakeholders, as highlighted
by Cebeci (2020) (Cebeci et al.,, 2020). Ultimately, both these concepts underscore the
importance of finding a balanced approach to managing shared resources, ensuring they are
neither overexploited nor underutilized. This is illustrated in

| Tragedy of the Commons l
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Figure 1 below.
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Figure 1. The Tragedy of the Commons and The Tragedy of the Anticommons. Source:
Adaptation From (Heller, 1998)

Both the Tragedy of the Commons and the Tragedy of the Anticommons highlight the
critical necessity for prudent resource management. This is essential to prevent wastage that
could ultimately harm the community and hinder its progress. These concepts emphasize the
significance of careful and coordinated resource management. In the context of strata
ownership where buildings are collectively owned, there often arises a challenge in making
decisions about building management and land use (Sim et al., 2002). Due to the intricate
ownership structure with multiple stakeholders, decision-making regarding termination and
redevelopment becomes cumbersome, potentially leading to delays, inefficiencies, and
missed opportunities (Cebeci et al., 2020; Easthope et al., 2013).

The Tragedy of the Anticommons in The Strata Ownership for Urban Redevelopment

A strata building with multiple owners is characterized by individual ownership of specific
parcels within the subdivided structure, alongside shared ownership of communal amenities
and common areas (Shukri & Maidin, 2010; Teo, 2023). A strata building accommodates
diverse owners with varying preferences and interests in their individual properties. All
parcels are physically interconnected and have mutual obligations to support one another
(Easthope & Randolph, 2018; Shukri & Maidin, 2010; Van de Merwe, 1994). The registration
of strata titles is directly connected to the lot's title or master title, represented by the issue
document of title (IDT) through the use of strata plans. According to section 13 of Act 318,
the boundary of a strata parcel is contained within the boundary of the land lot on which it is
constructed. Therefore, the lot and all strata parcels are bound together, and this mutual
dependency will only end once the strata subdivision is terminated (Shukri & Maidin, 2010).
This connection is illustrated in figure 3 below.
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Figure 2. The Connection Between Strata Title and Lot’s Title. Source: Author’s Elaboration.

The requirement for unanimous consent to terminate a strata scheme, effectively
dissolving individual ownership and enabling the transfer of lot, creates a significant obstacle
(Crommelin et al., 2020). In such a scenario, even a minority of dissenting voices can thwart
the attempt to proceed with the termination and subsequent redevelopment (Easthope et
al., 2013). When a multitude of private owners have a stake in the resource, reaching a
mutually agreeable decision becomes exceptionally challenging, often leading to neglect,
deterioration, and underutilization of the property, thus creating a Tragedy of The
Anticommons. In response to the increasing trend of urbanization, several jurisdictions
globally have amended their strata legislations to optimize land utilization as seen in regions
such as New South Wales, Australia, Singapore, and Hong Kong (Easthope et al., 2023; Hadi,
2014).

According to the DGLM's web portal www.jkptg.gov.my accessed on 15 January 2024,
as of March 2022, Kuala Lumpur and Penang stand out as states with the highest number of
registered strata titles in Peninsular Malaysia, following Selangor. Attempts to terminate
strata ownership and redevelop several buildings in these states, including Desa Kudalari
Condominium and Flat PKNS in Kg. Bharu, Kuala Lumpur, and Mahsuri Flat in Penang, have
ultimately failed (Ashyiq, 2022; Bakri, 2019; JKPTG Persekutuan, 2020). This is due to
challenges in the decision-making process and differences in interests and opinions, including
disagreements over the settlement offered by the developer (JKPTG Persekutuan, 2020).

Research Methodology

This study conducted a comprehensive search for journal articles related to the termination
of strata subdivisions in online databases, including Scopus, Emerald, Web of Science, and
Google Scholar. Relevant articles were identified using keywords such as 'strata termination’
and 'strata renewal'. Noteworthy author, Bill Randolph with an h-index of 22 and 77 published
peer-reviewed articles, was identified. Among his works, an article co-authored with Laura
Crommelin titled "A New Pathway to Displacement: The Implications of Less Than Unanimous
Strata Renewal Laws for Vulnerable Residents" received the highest citation count in Scopus.
This was further informed by exploring relevant academic literature using Connected Papers,
a platform for visualizing connections between research articles. Analysis was based on
shared citations and similar bibliographies. Articles that did not directly address the research
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guestion were subsequently excluded from consideration. A total of 42 articles were
identified as potentially relevant to address these research questions:

1) What are the key elements that contribute to the challenges in terminating the strata
subdivision for urban redevelopment?

2) How to reduce the challenges contributed by these elements on the strata subdivision
termination process?

The Connected Paper identified a total of 42 articles aligning with the study's objectives,
as illustrated in 3 below. Irrelevant studies were excluded, such as those focused on technical
building aspects, as they did not bear relevance to the focus of the research which delves into
the legal frameworks and decision-making processes. Subsequently, the remaining 39 articles
underwent a detailed screening process, targeting specific elements that contribute to
challenges in strata subdivision termination for redevelopment. These articles underwent a
thorough review at the full-text level to ensure a comprehensive examination and accurate
findings. To facilitate the analysis, the researchers employed Atlas.ti software, utilizing
systematic coding techniques to identify and categorize the relevant elements within the
data. This software is instrumental in streamlining the process and enhancing the precision of
the analysis (Friese, 2012).
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Figure 3. Strata Subdivision Termination Based on Connected Papers That Relate to Article
‘A New Pathway to Displacement: The Implications of Less Than Unanimous Strata Renewal
Laws for Vulnerable Residents’ (Crommelin, 2020)
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Drawing on the research findings, this study recommends potential solutions that
prioritize the well-being of the strata community. These solutions aim to ensure that strata
subdivision termination is implemented in a way that safeguards their interests and avoids
the wastage of valuable resources. Subsequently, the findings were validated through
interviews with five experts specializing in policy implementation of strata ownership and
registration. These interviews followed a semi-structured format, allowing for in-depth
discussions and insights (McIntosh & Morse, 2015). The selection of these experts was
deliberate, based on their extensive knowledge and practical experiences in formulating and
applying policies related to strata ownership.

Analysis Of Existing Approach That Contributes to The Tragedy of The Anticommons
Following the completion of the search phase, a total of 36 out of 42 articles were identified
and included for further examination. The comprehensive overview of these selected articles,
along with a summarized analysis of the key elements associated with strata subdivision
termination are listed in

Table 1. The articles that are not related to this research are listed as ‘Not Related’.

Table 1
Summary of Articles Related to The Objective of Research
Elements of Strata Subdivision Termination

Engagem Voting Avenue Consen Timeli Valuati
ent Determin for t ne on of
N Year of ant Grievan  Thresh Propert
Author Publicati ces old y and
o on Allocati
on of
Sale
Procee
ds
1 (Easthope 2023 / / / / / /
et al,,
2023)
2 (Mehmood 2022 /
et al.,
2022)
3 | (Liat Choon 2022 /
etal.,
2022)
4 | (Thompson 2022 / / /
et al.,
2022)
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5 | (Crommeli 2020 /
netal.,

2020)

6 (Shinetal.,, 2020 Not

2020) related

7 | (Parker, 2019 / / / / /
2019)

8 | (Liuetal, 2018 / /

2018)

9 | (Douglas & 2018 /

Goodman,

2018)

10 | (T. 2018 / /
Puustinen

etal.,,

2018)

11 | (Leshinsky 2018 / / /

etal.,

2018)

12 | (Webb& 2017 / /

Webber,

2017)

13 | (Troyetal.,, 2017 / / / /
2017)

14 | (Reidetal.,, 2017 /

2017)

15 | (T. 2017 /

Puustinen

et al.,

2017)

16 | (Easthope 2016 / /

&

Randolph,

2016)

17 | (Altmann, 2016 /

2016)

18 | (Altmann, 2015 / /
2015)

19 | (Easthope, 2015 / /

2015)

20 | (Johnston 2015 / / /

& Too,

2015)

21 | (T.L.M. 2015 / /

Puustinen

& Viitanen,

2015a)

22 | (Troy, 2015 / / / / / /
Easthope,

et al.,

2015)

1253



INTERNATIONAL JOURNAL OF ACADEMIC RESEARCH IN BUSINESS AND SOCIAL SCIENCES
Vol. 14, No. 7, 2024, E-ISSN: 2222-6990 © 2024

23 | (Pinnegar 2015 / / / / / /
etal.,

2015)

24 | (Troy, 2015 / / / / / /
Randolph,

etal.,,

2015)

25 | (Altmann, 2015 /

2015)

26 | (Guilding 2015 /

etal.,,

2015)

27 | (Colic- 2015 / / / /
Peisker et

al., 2015)

28 | (Easthope 2014 / / /

et al.,

2014)

29 | (T. 2014 /

Puustinen

& Lysnar,

2014)

30 | (Easthope 2013 / / / /
et al.,

2013)

31 | (Renae 2013 Not

Johnston & related

Reid, 2013)

32 | (Arkcollet 2013 /

al., 2013)

33 | (Juddetal., 2012 / / / / / /
2012)

34 | (Johnston 2012 /

et al.,

2012)

35 | (Dredge & 2011 Not

Coiacetto, related

2011)

36 | (Christudas 2010 / / / / /
on, 2010)

37 | (Lujanen, 2010 / /

2010)

38 | (Christudas 2009 / / / / /
on, 2009)

39 | (Easthope 2009 / /

&

Randolph,

2009)

40 | (Randolph 2007 / / / /
&

1254



INTERNATIONAL JOURNAL OF ACADEMIC RESEARCH IN BUSINESS AND SOCIAL SCIENCES
Vol. 14, No. 7, 2024, E-ISSN: 2222-6990 © 2024

Easthope,

2007)

41 | (Guilding 2005 /

etal.,

2005)

42 | (Easthope, 2003 / /

2009)

Following a thorough review of the research questions, the analysis of the articles listed in
Table 1 is focused on identifying the core elements contributing to the challenges of strata
termination for urban redevelopment. The examination of relevant literature revealed six key
factors that significantly hinder successful termination processes. There are consent
thresholds, engagements, allocation of sale proceeds, the timeline of the termination
process, the avenue for grievances, and voting determinant. These elements are discussed
and summarized in this section to provide a structured view of the discussions surrounding
the termination of strata subdivisions, providing insights into the critical factors, and
considerations put forth by the respective studies.

The literature review not only identified six key elements hindering strata termination
but also explored potential solutions suggested within the reviewed articles. These solutions
were presented alongside the identified elements, highlighting the connection between the
challenges and proposed remedies, and subsequently answering the second research
guestion. These identified solutions were then presented to the participating experts during
the interviews. This step allowed for valuable insights into the applicability and effectiveness
of the proposed solutions within the Malaysian context. Feedback from the experts served to
validate the findings and assess the potential for successful implementation of these solutions
in addressing the challenges of strata termination in Malaysia. This compilation facilitates a
systematic and accessible reference point for researchers and stakeholders who are
interested in the intricacies of strata subdivision termination.

Consent Threshold

The concept of consent threshold in the context of strata subdivision termination is essential
in understanding the decision-making process (Easthope & Randolph, 2016). It refers to the
level of agreement needed among strata owners during the Management Corporation (MC)
meeting when discussing the potential termination of the property (Lin et al., 2022). However,
it is known from the previous literature that a unanimous resolution can hinder the effort to
terminate the scheme due to several reasons such as differences in interests and lack of
knowledge among the strata residents when it comes to collective decision-making (Altmann,
2014; Arkcoll et al., 2013; Christudason et al., 2010; Easthope & Randolph, 2009; Ho & Gao,
2013; Puustinen & Viitanen, 2015). According to Christudason (2010), the investor-owners
have different motivations for their property which is to gain more profit from the sale, in
contrast with the owner-occupiers who are emotionally and socially attached to their
property regardless of the price (Christudason, 2010).

Several countries such as Singapore and New South Wales, Australia have taken a
forward approach to amend their regulations to allow majority consent to promote the
termination and urban redevelopment (Crommelin et al., 2020). Urban redevelopment effort
is known as a catalyst of a compact and sustainable city to cater to the increase of population
in the urban areas. Therefore, there is a need to find an alternative approach to the consent
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threshold for strata subdivision termination to facilitate and expedite urban redevelopment
efforts (Johnston & Too, 2015).

Voting Determinant

The concept of "share unit" plays a central role in determining voting rights within strata
schemes in several countries, including Malaysia, Australia, and Singapore (Ann Dupuis, 2010;
Md Zan et al., 2018; Teo, 2023). This concept dictates both the entitlement of a strata unit to
exercise voting rights and the proportion of contributions levied by the Management
Corporation (MC) (Christudason, 2010). Strata legislations around the world employ various
methods for calculating share units, including floor area basis, market value, or a combination
of both (Teo, 2023). In Malaysia and Singapore, the share unit is based on floor area with fixed
weightage factors (Colic-Peisker et al., 2015; Judd et al., 2012; Shukri & Maidin, 2010). Share
unit is the "voting determinant" in a decision-making process, which refers to the criteria that
dictate the allocation of votes among owners within a strata development, as elucidated by
Teo in 2023. The primary objective of this practice is to ensure that decisions are made
equitably, taking into account the perspectives of all stakeholders (Teo, 2023).

However, the share unit as a voting determinant of strata ownership is proven to be
inadequate and prejudicial (Easthope et al., 2023). In Singapore and Malaysia, instead of using
the valuation of the property based on the current market value of the property, the
weighting factor of the share unit formula is fixed at a certain value (Teo, 2023). This approach
may result in smaller units holding a disproportionately larger share or vice versa, primarily
due to the substantial floor area grouping intervals (Ti, 2020). This discrepancy is particularly
pronounced in mixed-use developments, contributing to an imbalance in voting rights
(Altmann & Gabriel, 2018).

Given that the termination of a strata building necessitates a unanimous resolution
achieved through a voting process, an unfair voting determinant can lead to inequitable
opportunities for strata owners (Bakri et al., 2023; Thompson et al., 2022). Additionally, their
property right is at risk of being denied particularly for individuals who are ineligible to vote
due to various managerial and operational issues, such as outstanding maintenance fees.

Avenue for Grievances
Proprietors who have concerns regarding the termination process or outcome, such as
inadequate allocation of sale proceeds, need to have a designated platform to address their
grievances and disputes. This is to ensure their voices are heard and issues can be resolved
effectively (Randolph & Easthope, 2007). In Australia, the grievances are laid out to the Land
and Environment Court while in Singapore, the Strata Tribunal is used as the platform
(Christudason, 2018; Ti, 2020). In this context, Malaysia solely relies on the civil court system,
lacking any specialized tribunal or alternative avenue for addressing issues related to strata
ownership disputes. The Strata Management Tribunal is exclusively focused on deliberating
strata management and operations, as stipulated by the provisions outlined in the Strata
Management Act 2013 (Act 757). This indicates a distinctive legal framework in Malaysia,
where matters on strata ownership concerns are exclusively adjudicated through the broader
civil court system, potentially leading to unique challenges and considerations compared to
other countries with specific platforms for strata dispute resolution.

However, despite having a dedicated court to address land-related issues, New South
Wales, Australia, has encountered prolonged waiting periods. This was evident in the case
study of Macquarie Park, where the amended Strata Development Act 2015 was deemed
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excessively slow and challenging to navigate (Easthope et al., 2023). The waiting period could
cause the redevelopment effort to increase in cost over time and cause the majority who
agreed to the termination to have to wait for their allocation of sale proceeds to be paid (Judd
et al., 2012; Ti, 2022). This delay not only has financial implications for those involved but also
underscores the potential challenges and drawbacks associated with the protracted legal
processes in the context of strata redevelopment initiatives.

Timeline

The Strata Development Act 2015 in New South Wales is distinct from Singapore's Land Title
(Strata) Act, notably in terms of the specific time frame outlined (Ti, 2022). Having a well-
defined timeline in place is crucial when it comes to managing the termination of a strata
subdivision (Pinnegar et al., 2015). It helps establish clear boundaries for each step of the
process, ensuring that tasks and procedures do not unnecessarily extend beyond their
intended duration. This time constraint is particularly important in the context of urban
redevelopment, where various phases and activities need to be coordinated effectively. By
adhering to a predefined timeline, stakeholders can ensure that the strata termination aligns
smoothly with the larger redevelopment efforts, optimizing the overall progress and
outcomes of the project.

A critical shortcoming of Act 318 is the absence of a defined timeframe for strata
termination processes. This omission, as Christudason (2005) highlights, can lead to extended
procedures, potentially causing emotional strain for all parties involved (Christudason, 2005).
Property owners may face mounting anxiety and frustration as the fate of their property
hangs in limbo. Developers seeking to acquire the land for redevelopment projects could
experience delays and financial setbacks. This ambiguity can exacerbate tensions and
discourage participation in the termination process.

Valuation of Property and Allocation of Sale Proceeds

Upon the termination and sale of a strata property, it is essential to distribute the generated
funds fairly among the respective owners (Lai et al., 2018). This means that each owner should
receive a portion of the sale proceeds that accurately reflects their rightful share based on
their ownership stake in the property (Ti, 2020). Fair distribution ensures that no owner is
unfairly disadvantaged or advantaged in the process (Christudason, 2009). It upholds the
principle of treating all owners impartially and acknowledging their respective contributions
to the property.

One critical hurdle in strata subdivision termination is the lack of standardized
procedures for valuation and sale proceeds distribution. In Singapore, strata owners must
collectively determine a fair allocation of sales proceeds (Crommelin, 2020). Guidelines in
determining what constitutes adequate for them will help expedite the process, otherwise it
can lead to extended negotiations and potential societal, economic, and political
repercussions (Ti, 2020). Similarly, Malaysia's Act 318 remains silent on valuation methods
and sale proceeds allocation during termination processes. This absence of clear guidelines
creates uncertainty and potentially hinders parcel owners' approval of redevelopment
proposals, despite the potential benefits of such initiatives.

Engagements
Strata subdivision termination for urban redevelopment may be initiated and facilitated by a

third party such as a property developer to ensure that it can be well implemented. This is
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because, selling the property collectively is more effective and gives a much better potential
for the land to be redeveloped (Troy et al., 2015). To establish common ground and address
concerns, effective engagements are crucial for disseminating accurate information and
fostering meaningful discussions, especially in a multi-owned building (Douglas & Goodman,
2018). There must be a clear stipulation mandating proper engagements with relevant
stakeholders, including parcel proprietors and the developer to influence open
communication and collaboration throughout the process (Altmann, 2015).

The current termination process outlined in Act 318 in Malaysia follows a specific
sequence. After the Management Corporation (MC) decides on a termination proposal with
the required unanimous vote, an application for termination is submitted to the DLM.
However, a key gap exists in the legislation. While Act 757 governs the voting process, neither
Act addresses the crucial stage of engagement with the developer or project proponent
proposing the redevelopment. In such settings, where multiple stakeholders are involved,
open and transparent communication becomes paramount. This is particularly crucial when
it comes to decision-making processes related to strata termination, a complex and impactful
event for all owners involved (Johnston et al., 2012). By disseminating precise and relevant
information, owners are better equipped to make informed decisions that align with their
interests and the collective well-being of the strata community. Additionally, fostering
meaningful discussions allows for the exchange of perspectives, concerns, and ideas, creating
a space for collaborative decision-making

Proposed Solution: Statutory Reform

Building upon prior research, six critical elements concerning the termination of strata
subdivisions were identified, followed by the development of amicable solutions. This section
aims to explain these elements that influenced the challenges in terminating the strata
subdivision for urban redevelopment and propose a solution that can mitigate the
consequences of inequitable property rights among strata owners, thereby addressing the
Tragedy of the Anticommons.

The consent threshold is the level of agreement by the strata owners for the
termination proposal. In Malaysia, achieving successful strata subdivision termination for
redevelopment hinges on securing unanimous consent from owners — both for dissolving the
existing building ownership and transferring the land to a new owner. From previous
research, there are suggestions to reduce the consent threshold from unanimous to majority.
According to Hadi (2014), Malaysia can adopt en-bloc sales with majority approval, just like
Hong Kong and Singapore, to make urban redevelopment efforts easier (Hadi, 2014). Zakiah
(2016) echoes this sentiment, highlighting the escalating complexity of urban redevelopment
due to the challenges of obtaining unanimous consent for terminating multi-owned strata
buildings (Zakiah & Khadijah, 2016).

Countries in certain major regions have implemented reduced consent thresholds for
terminating strata ownership, influenced by their specific legal and regulatory frameworks
(Ti, 2022). For instance, in New South Wales, Australia, the Strata Schemes Development Act
2015 sets the threshold at a minimum of 75% agreement among strata owners (Crommelin
et al., 2020; Troy et al., 2017). While in Singapore, through the Land Title (Strata) Act, the
threshold is set at 80% to 90%, based on the age of the building. This approach has proved to
be successful in reducing the gridlock that hinders the decision-making in terminating the
strata subdivision, especially in Singapore which has seen the complete termination of nearly
70% of the total number of dilapidated strata buildings in the country between 1999 and
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2007, following legislative reforms (Parliament of Singapore, 2007). Implementing a reduced
consent threshold streamlines the process of obtaining agreement from individual owners,
ultimately mitigating the risk of valuable resources remaining underutilized due to prolonged
conflicts within the decision-making process.

The Federal Constitution emphasizes the fundamental property right, highlighting the
need to safeguard this right for all individuals, irrespective of their financial circumstances.
Furthermore, there is a notable concern regarding the use of share units as the primary
determinant for voting (Bakri et al., 2023; Ti, 2020). This approach raises valid questions about
its fairness and equity. Ensuring a fair and just process for property termination is essential in
any legal framework. Act 318 should encompass a thorough and impartial voting procedure
specifically tailored for this purpose. Therefore, it is imperative to revisit and refine this aspect
of the voting process to ensure that it is truly representative and fair to all strata owners by
implementing one strata ownership equal to one vote. By instituting these improvements,
the integrity of the termination process can be enhanced and the principle of justice that
underpins the property rights can be upheld. This comprehensive approach will ultimately
contribute to a more balanced and equitable legal framework for property termination.

Establishing a proper avenue for addressing grievances is imperative, requiring a clear
and efficient legislative framework. Strata owners expressing concerns about the termination
process or the allocation of sale proceeds should have access to a dedicated platform for
voicing their grievances. This may involve legal recourse through an institution like a Land
Tribunal, equipped to provide informed advice and solutions (Randolph & Easthope, 2007).
This approach can be implemented seamlessly since the tribunal for building maintenance
and operational issues has already been established under Act 757 (Teo, 2023). This
mechanism is essential to ensure that grievances are handled effectively without resorting to
the complexities of a civil court. This crucial phase should be integrated into the termination
process to guarantee its fairness and effectiveness (Douglas & Goodman, 2018). This step
serves as a vital safeguard, ensuring that all parties involved have an opportunity for their
concerns to be thoroughly addressed.

The termination process necessitates strict adherence to a predefined timeline, which
all applicants, including the MC of the strata scheme and the processing authority, must
follow diligently (Douglas & Goodman, 2018; Goodman & Douglas, 2010). For instance, the
resolution outcome from the MC meeting regarding the termination decision must be
promptly communicated to the authority within a two-week window. This ensures that no
time is squandered, allowing for the subsequent steps to be set in motion promptly. Time is
of paramount importance in shaping the future of the property, holding significant weight for
both the strata owners and the developer, who bear financial and legal obligations for the
land's development (Shaw, 2013). Therefore, upholding the stipulated timeline is crucial for
expediting progress and realizing the collective vision for the property.

To uphold principles of justice, it is essential to ensure that the strata property is valued
according to its current market value (Easthope et al., 2023; Parker, 2019). In this context, the
sale proceeds should be directly distributed or awarded to individual parcel owners rather
than being allocated to the Management Corporation (MC). This measure is crucial to uphold
the principle of equity and to safeguard the interests of individuals affected by the
termination process (Johnston et al., 2012). The legislation governing strata subdivision
termination should explicitly state the requirement for a just and equitable distribution of
sale proceeds to individual parcel owners in the event of ownership dissolution (Bakri et al.,
2023). Hence, it is only equitable to provide an allocation of sale proceeds to the parcel
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proprietors that takes into account both the value of the building and the land. The valuation
of strata property should not be based on the share unit since this determinant factor is not
correlated with the property's value in Malaysia. The valuation should be aligned with the
property's actual market worth rather than relying on a potentially arbitrary share unit
calculation (Ti, 2020). This will not only recognize the value of their property but also promote
a just and balanced approach in such proceedings (Brugman, 2020). This inclusion in the
legislation serves as a safeguard against any potential disparities and ensures that the
termination process remains just and impartial.

For urban redevelopment, strata subdivision termination must be instigated by a third-
party entity, such as a property developer. This proactive involvement is crucial for ensuring
an efficient process, as selling the property en bloc proves to be a significantly more effective
approach (Crommelin et al., 2020). This method holds greater potential for optimizing the
redevelopment of the land. The initial stage involves the developer seeking approval from the
Management Committee to present their termination and redevelopment proposal at a
management meeting (Johnston & Too, 2015; Troy et al., 2017). This critical stage
necessitates a well-defined engagement process to ensure all relevant information is shared
transparently. Ample time should be provided for the MC to review the proposal and make
an informed decision. A successful outcome hinges on negotiation and agreement on terms
with the developer, followed by getting the required consent threshold from the MC.
Effective engagement throughout this process empowers strata owners by providing them
with the necessary knowledge to exercise their voting rights and make informed decisions
about the future of their property. The summary of the proposed solutions tailored to the
existing strata legislation in Malaysia is listed in Table 2.

Table 2

Summary of Proposed Solutions Based on the Elements of Strata Subdivision
Key Elements of

No. Strata Subdivision

Existing Legislation in :
Xisting Legisiation 1 Proposed Solutions

Termination Malaysia
1 Consent threshold Unanimous resolution Majority consent
2 Voting determinant  Share unit Voting determinant based on
strata ownership (one strata
title equals one vote)
3 Avenue for Civil court Strata Title Tribunal
Grievances
4 Termination timeline  No specific timeline Create a specific timeframe for
the strata subdivision
termination process
5 Valuation of Property No specific method for Valuation of strata property is to
and Allocation of sale the allocation of sale be referred on the current
proceeds proceeds market value, and the sale

proceeds should be allocated to
the parcel owners
6 Engagements No specific engagement  Create a specific engagement
process between strata method
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owners and project
proponents

Validation of the Findings

To verify the efficacy of the proposed solutions, a validation process was conducted involving
experts in the field. This list of experts was derived through purposive sampling, and five
respondents willingly participated in interviews. The aim is to ensure that the chosen
participants contribute directly to addressing the research objectives, providing targeted and
meaningful insights that align with the study's specific focus areas (Padros, 2021). The
selection of respondents is based on relevant affiliations, areas of expertise, and professional
experiences directly related to strata ownership, termination processes, and redevelopment.
Furthermore, the decision to focus on respondents from Penang and Kuala Lumpur states was
deliberate. These locations encompass Desa Kudalari Condominium and Mahsuri Flat, both
documented as unsuccessful attempts at strata subdivision termination as reported by
(DGLM, 2020). By including individuals familiar with these specific cases, the research aims to
capture valuable insights into the factors contributing to such failures.

To validate the initial research findings, semi-structured interviews were conducted
with this panel of experts. Initial contact was made via WhatsApp, where permission to
participate in the interviews was successfully obtained. Table 3 provides an overview of the
experts' profiles and areas of specialization. The interviews provided valuable insights that
are presented in Table 4. By incorporating expert feedback on the effectiveness of the
proposed solutions, this validation process strengthens the research's credibility and ensures
the practical applicability of the recommendations.

Table 3
Respondent's Background
Respondent | R1 R2 R3 R4 R5
Gender Female Female Female Male Male
Affiliation Strata and | Strata and | Former Former Strata
Stratum Stratum Strata Policy and | Division,
Department, | Department, | Division, Consultancy | DLMO Kuala
DGLM DGLM DLMO Department, | Lumpur
Federal Federal Penang DGLM
Federal
Area of | Strata Strata Strata Land Strata
Expertise ownership ownership ownership ownership ownership
and and and and and
development | registration | development | registration | development
of land
ownership
Working 15 years 20 years 15 years 20 years 16 years
Experience

The interviews with strata policy experts (as detailed in Table 3) yielded valuable
insights that validate the research findings and strengthen the proposed solutions.
Participants actively shared their experiences, perspectives, and recommendations to address
the challenges associated with the "Tragedy of the Anticommons" within the context of strata
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termination. These expert recommendations aligned seamlessly with the research,
highlighting existing issues in the legislation governing the termination process. Notably, the
identified elements that influence termination success resonated strongly with the
respondents. Experts believe these solutions can mitigate the negative impact of these
elements and facilitate smoother redevelopment efforts. The proposed solutions not only
address the challenges of strata termination but also contribute to the long-term
sustainability of urban areas. By promoting optimal utilization of finite land resources, these
solutions advocate for a more efficient and responsible approach to development. This focus
on resource conservation fosters urban resilience, ensuring a more sustainable future for

cities.

Table 4

Validation by the Experts

The Effectiveness of the Proposed Solution to Circumvent the Impact of The Tragedy of
the Anticommons in the Strata Subdivision Termination Process

Consent
Threshold

R2: “No doubt that the threshold in the Strata Title Act presently poses
challenges to the process of strata subdivision termination”

R3: “Should be reduced, only if the votes were presented by the majority
of unit owners not by the aggregate of unit share, with the consideration
of protection policy for the minorities has taken place (minority example:
the elderly owner, OKU owner, or children's trust unit owner)”

R4: “There is a need to reduce the threshold... but need to cater for the
disagreeing parties”

R5: “Majority consent is more suitable. We should observe other
countries’ legislation to make our act better. However, need to know
how much thresholds can be considered fair and just”

Voting
Determinant

R2: “The vote should be based on a 'one title = one vote' system rather
than on a share unit basis”

R4: “Need to differentiate other ownership as well if the building is
mixed-use development”

Avenue
Grievances

for

R3: “There should be no ill-intention. Must facilitate all parties. Not
everyone can afford to bear the cost of court proceedings”

R5: “Parcel owners should have a designated avenue for addressing
grievances in the event of strata subdivision termination, as opposed to
the civil court”

Termination
timeline

R1: “Relevant timeline is crucial. This is to ensure it synchronizes
effectively with future land redevelopment initiatives”
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R3: “Strongly suggest that the proposal to include timeline for the
termination process””

Allocation of | R4: “Owners should receive fair allocation of sale proceeds, either at a
sale proceeds one-to-one ratio (meaning: one property taken should result in the
exchange for another property) or at the current market value of their
parcel, whichever is higher”

Engagements R2: “The termination process should involve relevant engagement
phases”

R4: “Engagement is the heart of negotiation...Not necessarily distinct
(the phase), as long as fit for purpose”

R5: “It can include several phases for example: Phase 1: presenting the
termination and redevelopment proposal; Phase 2: discussion and
counter-proposal; and Phase 3: decision-making process”

Conclusion

This research presents a significant shift in the paradigm of strata ownership decision-making.
By advocating for a framework that empowers collective action, the study challenges the
current scenario where a minority can dictate the fate of the entire property. This is
particularly crucial to avoid the "Tragedy of the Anticommons," where individual objections
lead to property neglect and ultimately, collective loss. However, it's important to emphasize
an inclusive approach. Reforming regulations surrounding strata termination, as stipulated in
Act 318, requires a comprehensive review that considers not only the Act itself but also all
related regulations impacting strata ownership and urban development. This research serves
as a springboard for policymakers, laying the groundwork for comprehensive legislative
reviews to enhance strata ownership regulations.

Furthermore, the research presents a critical alternative to traditional approaches. It
goes beyond the limitations of the conventional consent threshold or forced acquisition
methods for strata termination. Instead, it proposes new solutions that can facilitate more
collaborative and inclusive decision-making processes. The insights gleaned from this study
can inform strategic decision-making by both policymakers and urban planners. By promoting
a more nuanced understanding of strata ownership issues, the research paves the way for the
development of effective and sustainable approaches to navigating the complexities of urban
renewal.
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